The Analytical Study

of Practical Solutions

for the Protection

of Confidential Information
in Arbitration

Reza Maboudi Neishabouri*

PhD of Private Law; Assistant Professor; Private Law Department;
Ferdowsi University of Mashhad; Mashhad, Iran;

Email: maboudi@um.ac.ir

Seyed Alireza Rezaee

PhD Candidate in Private Law; Ferdowsi University of Mashhad;

Mashhad, Iran Email: alirezarezaee4771@mail.um.ac.ir Iranian:Journal of
Information

Processingand
Management

Received: 06, Apr. 2021 Accepted: 15, Jun. 2021

Abstract: One of the most important benefits of arbitration as a dispute Iranian Research Institute
resolution method is the preservation of confidential information of for Information Science and Technology
the disputing parties. Apart from the theoretical issues regarding (IranDoc)

the principle of confidentiality, its obligors and guaranteeing the ISSN 2251-8223

implementation of the said principle, practical solutions for maintaining eISSN 122516231
confidential information in arbitration should be considered. Due to the ixkeezerd (2 IR, I, & LB
different demands and desires of parties, different arbitration institutions el S e R

and arbitrators, variable trust of parties in the arbitrator, the different AUtu.mn 2?22

legal positions and the specific circumstances of each case, require that hitps://doi.org/jipm.38.1

the various ways of enforcing the principle of confidentiality be identified
for the parties and the arbitrators, and that practical solutions be offered
to them in a flexible manner. In this article, an attempt has been made
to study the existing solutions by analyzing the rules and procedures
in arbitrations. There are several main strategies to protect confidential
information in arbitration: “strategies to restrict access to confidential
information”, “strategies to prevent the disclosure of confidential
information in the arbitration process” and “strategies to prevent the
disclosure of confidential information in arbitral award”. Certainly, the
conclusion of this article is not to prefer any of these strategies in the
field of confidentiality in arbitration over another, and even the use of a
combination of such methods can further meet the needs of the parties to
the arbitration in terms of maintaining confidentiality. Finally, the present
article concludes that limiting the access of arbitrator to the confidential
information should not impede issuing fair award, and in this regard,
it is suggested that important confidential information can be available
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to arbitrators or only the presiding arbitrator. Not mentioning evidence based on confidential
information in the arbitral award is logical only to the extent that it does not make troubles in
the stage of challenge, recognition and enforcement of the arbitral award. Restricting access
to confidential information should not violate the right of the parties to fair trial, and third-
party intervention to prevent disclosure of information is possible only in exceptional cases,
because the arbitrator himself/herself is generally considered an impartial and expert third
party. The fundamental solution is that legislators and regulators of arbitration rules should
seriously include practical solutions in detail for the protection of confidential information in
the mentioned regulations. At present, and before these changes are implemented, what is
proposed is that these solutions can be preferably mentioned in the initial arbitration agreement
or the terms of reference.

Keywords: Publication of Arbitral Award, Transparency in Arbitration, Principle of Confidentiality
inArbitration, International Commercial Arbitration, Confidential Clubs, Confidentiality Advisor
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1. Department of Economics, Policy & Development of the City of Moscow v Bankers Trust Company
2. Hassneh Insurance

3. Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention) 1958.
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1. UNCITRAL Arbitration Rules & ICSID Arbitration Rules.
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1. International Chamber of Commerce
2. North American Free Trade Agreement (NAFTA) & Iran-US Claims Tribunal
3. UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (the “Rules on Transparency”)
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1. United Nations Convention on Transparency in Treaty-based Investor-State Arbitration.
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